Legalism: A Reconstruction and Critique of Judith Shklar’s Concept

Seyla Benhabib,
Yale University

The author

Seyla Benhabib 1s Eugene Meyer Professor of Political Science and Philosophy at Yale
University. During Lent 2017, she 1s the Diane Middlebrook and Carl Djerass1 Visiting
Professor of Gender Studies at Cambridge. She was the President of the Eastern
Division of the American Philosophical Association in 2006-07, a Fellow at the
Wissenschaftskolleg in Berlin in 2009, at the NYU Straus Institute for the Advanced
Study of Law and Justice mn Spring 2012, and at the German Marshall Fund’s
Transatlantic Academy m Washington DC in Spring 2013. For her work, she has
received numerous prizes including the Ernst Bloch prize in 2009, the Leopold Lucas
Prize of the Evangelical Academy of Tiibingen in 2012 and the Meister Eckhart Prize
of the Identity Foundation and the University of Cologne i May 2014. Her most
recent works include 7he Claims of Culture (2002) and The Rights of Others (2004),
Politics in Dark Times: Encounters with Hannah Arendt (2010), Dignity in Adversity:
Human Rights in Troubled Times (2011) and (with David Cameron et al.) 7The
Democratic  Disconnect.  Citizenship  and Accountability i the Transatlantic
Community (2013).

The paper

There has been significant revival of interest in Judith Shklar’s thought in recent years,
centring around the claim that she was a precursor of the “realist” turn i political
philosophy. A central thesis of such realism 1s that political philosophy needs to move
away from legalistic counterfactual models of normativity as found in the works of John
Rawls, Ronald Dworkin, and Jiirgen Habermas. In this paper, I argue that Shklar’s
realism 1s much more ambivalent than these recent mterpretations suggest: her
psychological realism about human behaviour goes hand in hand with a trenchant
critique of “political” realism. The best work in which to see these various tensions at
play 1s her early book on Legalism: An Essay on Law, Morals and Politics (1964).
While it 1s hard to reconcile the various dimensions of legalism as dissected by her
analysis, Shklar shows how a robust conception of the rule of law, which does not shy
away from acknowledging the entanglements of law and politics, 1s crucial to any
defence of human freedom. Since Legalism was also written in (a thinly acknowledged)
conversation with Hannah Arendt’s Eichmann m Jerusalem (1963) 1 consider their
diverging views on the relationship of law and politics. In conclusion, I propose an
‘iterative’ model to conceptualize the relation of law and politics and indicate very
briefly how and why the legitimacy of the rule of law 1s to be grounded via a conception
of public reason.



